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[bookmark: _Toc423072903]28.01.00  AGENCY CONTRACTS

01.01  Purpose

This policy establishes responsibility and accountability for signatories and oversight of Departmental contracts.  An authorized employee’s signature on a contract will reflect that employee’s representation that the contract has been properly submitted, reviewed, and approved in accordance with all Departmental policies and procedures and has been determined to be in the best interest of the State of Texas.

Except where specifically noted, this policy applies to all documents which purport to bind the Department regardless of whether they are labeled as contracts, purchase orders, agreements, grants, grant awards, statements of work, work orders, memoranda of understanding, etc.   All such documents are referred to as contracts in this policy. **

01.02  Legal References

State procurements and contracts are governed by numerous statutes, administrative rules, and other applicable law and procedures, including without limitation, Chapters 2054, 2151, 2155-2158 and 2161 of the Texas Government Code and by administrative rules adopted by the Comptroller of Public Accounts (CPA), the Department of Information Resources (DIR), the Legislative Budget Board and the Office of the Attorney General.  This includes technology and non-technology procurements and contracts.  DPS will also comply with all procurement and contract posting requirements, including without limitation those described by Sections 2157.0685, 2261.253, and 2261.256 of the Texas Government Code and Rider 7.12, Title IX, General Appropriations Act, 84th Regular Session.
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01.03  Contract Signature Authority and Approvals

This policy establishes responsibility and accountability for signatories of Department contracts and purchase orders. An authorized employee’s signature on a contract will reflect a representation that the contract has been properly submitted, reviewed and approved in accordance with all Department policies and procedures, and that the contract is in the best interest of the state.

The following individuals are authorized to sign contracts on behalf of the Department:

1. Director;
2. Deputy Director, Law Enforcement Operations, for contracts with a total estimated value of less than $1 million; and
3. Deputy Director, Homeland Security and Services, for contracts with a total estimated value of less than $1 million.

No other employee may sign a contract binding the agency without a delegation of authority to do so as set out in this policy.  All contracts or other agreements that require signatures or otherwise bind the agency must be submitted through the Administration Division and approved by the Office of General Counsel (OGC).

01.04  Delegation of Authority to Sign Contracts

All contracts signed under this section must follow the agency’s procurement process and are subject to review and approval before they may be signed. 

		1. Director’s Delegation to Assistant Directors for Non-Financial Governmental Contracts

		The Director delegates to Assistant Directors authority to sign contracts with other governmental entities that involve no exchange of money from any source [for example, zero dollar Memoranda of Understanding (MOU), Memoranda of Agreement (MOA), interagency agreements, interlocal agreements, etc.].  This delegation does not include zero dollar agreements with vendors or other non-governmental entities.

	2. Director’s Delegation to Regional Commanders for Non-Financial Governmental Contracts

The Director delegates to Regional Commanders authority to sign operational contracts with other governmental entities that involve no exchange of money from any source [for example, zero dollar Memoranda of Understanding (MOU), Memoranda of Agreement (MOA), interagency agreements, interlocal agreements, etc.].  This delegation does not include zero dollar agreements with vendors or other non-governmental entities.   

		3. Assistant Director Authority to Further Delegate for Non-Financial Governmental Contracts	

		a. An Assistant Director may further delegate authority granted in Section 10.01.03(1) to a specific Department employee under the supervision of the Assistant Director through a written memorandum identifying the employee and the contracts. 

		b. Each proposed delegation memo, along with a copy of samples of the relevant contracts, must be submitted by the Assistant Director to the Office of General Counsel.      

		4. Assistant Director Requests for Director’s Delegation of Authority for Other Specific Categories of Contracts

		An Assistant Director may request that the Director delegate authority to the Assistant Director to sign other specific categories of contracts.  

		a. An Assistant Director may request delegation from the Director through a written memorandum identifying the specific categories of contracts for which delegation is requested.  

		b. Each proposed delegation memo, along with a copy of samples of the relevant contracts, must be submitted by the Assistant Director to the Director through the Office of General Counsel. 

		5. Assistant Director Authority to Further Delegate for Other Specific Categories of Contracts

		a. An Assistant Director may further delegate authority granted by the Director in a memo under Section 10.01.03(3) to a specific Department employee under the supervision of the Assistant Director through a written memorandum identifying the employee and the contracts. 

		b. Each proposed delegation memo, along with a copy of samples of the relevant contracts, must be submitted by the Assistant Director to the Office of General Counsel.      

01.05  Improperly Entered or Signed Contract is Unauthorized 

	1. A contract signed by an employee not authorized to do so is not a valid and enforceable agreement against the Department.  In addition to being subject to disciplinary action by the Department, a Department employee who signs a contract without authority may be personally liable under law for any obligations created by the unauthorized contract.    

2. A purported oral contract or a contract otherwise not in compliance with all Departmental policies and procedures is not a valid and enforceable agreement against the Department.  In addition to being subject to disciplinary action by the Department, a Department employee who purports to enter an oral contract or a contract otherwise not in compliance with all Departmental policies and procedures may be personally liable under law for any obligations created by the unauthorized contract.
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Proposed contracts, agreements or purchase orders meeting the criteria set by the Public Safety Commission must be reviewed prior to execution. The Commission established the Contract Review Board (CRB) to fulfill this oversight need.  The CRB reviews significant procurements and contracts to help ensure efficiency, effectiveness, and best practices. Procurements meeting any of the following requirements must be reviewed by the CRB:

· New contracts valued at $1 million or more, including all available renewal options;
· Contract amendments (excluding available, previously-reviewed renewal options) valued at $100,000 or more that increase the value of the original contracts by 50% or more; or
· Contract amendments (excluding available, previously-reviewed renewal options) valued at $500,000 or more.

The Executive Contract Review Board (ECRB) reviews the Department’s proposed procurements and contracts with an estimated value of $500,000 or more; any modifications to contracts with an estimated value of $500,000 or more; and any staff augmentation services procurement requests, regardless of contract value.  ECRB approval occurs prior to the item being routed to P&CS to be processed.

01.07  Enhanced Oversight for Contracts Exceeding $1 Million
All contracts over $1 million must be presented to and approved by a majority of Contract Review Board members before the contract may be signed on behalf of the Department.  

The Contract Review Board charter can be found on SharePoint here. 

The Department may only enter into a contract over $1 million if the Public Safety Commission or its designee, the Executive Director, approves and signs the contract.   

The awarded vendor must submit a disclosure of interested parties in a format determined by the Texas Ethics Commission to the Department prior to the final execution of a contract with a total value of more than $1 million. 

The Department shall develop and implement contract reporting requirements that provide information on: 
· Compliance with financial provisions and delivery schedules;
· Corrective action plans required under the contract and the status of those plans;
· Any liquidated damages assessed or collected under the contract

The Department shall verify the accuracy of any information reported by a contractor and the delivery time of goods and services. 

Contracts exceeding $5 million and $10 million have additional requirements.  See the User Guide for more information.

01.08  Contract Monitoring & Risk Assessment
Each state agency by rule shall establish a procedure to identify each contract that requires enhanced contract or performance monitoring and submit to the agency governing body. Any member of the Contract Review Board or the P&CS Director shall immediately notify the agency’s governing body, through the Assistant Director of Administration, of any serious issue or risk that is identified with respect to a contract monitored under this section. 

The Public Safety Commission established the Contract Review Board to review contracts that have an estimated contract value over $1 million.  All procurements and contracts that meet the threshold of review by the Contract Review Board or the Executive Committee of the Contract Review Board will be considered to require enhanced contract or performance monitoring and those monitoring reports will be submitted to the Public Safety Commission by the Assistant Director of Administration.

The Department has developed a purchasing accountability and risk analysis procedure that provides for:

· assessing the risk of fraud, abuse or waste in the contractor selection process, contract provisions and payment and reimbursement rates;
· identifying contracts that require enhanced contract monitoring or immediate attention of the contract management staff; and
· establishing clear levels of purchasing accountability and staff responsibilities related to purchasing. 

The DPS risk analysis procedures can be found on SharePoint here.

01.09  Vendor Performance
Completion of a Vendor Performance Form (PPP-6) is mandatory for procurements over $25,000 and optional for procurements up to $25,000.  Completed submissions should be e-mailed to the Procurement e-mail account.  For more information about vendor performance requirements, see the presentation here.
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01.10  Training
P&CS has developed a DPS Procurement & Contracting Manual that establishes agency procurement and contracting practices. The manual can be found on SharePoint here.   

The agency offers a series of internal trainings for DPS employees who will be involved in the procurement process.  For current information about the topics and dates of upcoming procurement and contracts training, submit a request to the Procurement e-mail account. 


28.05.00 ROLES AND RESPONSIBILITIES

The following sections provide a basic explanation of the parties involved in the procurement process.  Some variations based upon contract value and complexity is to be expected.

05.01  Division Responsibilities
Division personnel are responsible for identifying the needs of their division and ensuring that all requisitions are made in the best interest of the State. After identifying the product or service needed, the division will submit a requisition via the e-Procurement system. The requisition must include the following:

· Clear and concise description of the product or service;
· Estimated cost; and
· Supporting documentation, such as budgetary estimates, specification sheets, or statements of work when available.

The requestor must ensure all appropriate personnel are listed on the approval path for the requisition.  The requestor and applicable division personnel will also be expected to actively participate in the solicitation process by providing timely feedback and assisting with the evaluation and award when appropriate.

The requesting division and all stakeholder divisions are prohibited from contacting vendors directly:

· To obtain quotes and bids;
· To negotiate pricing or other terms and conditions;
· To discuss products and services the agency may be pursuing within the next 6-9 month period;
· During an open solicitation; and
· To discuss or get assistance with requirements for a solicitation, planned or active.

These functions will be performed by P&CS.  Requesting division personnel are not authorized to get or arrange for demos, testing, or product evaluations without discussing and getting approval from P&CS first.  Failure to follow these guidelines might inadvertently disqualify a vendor.

Division Contract Monitors:

· must attend agency contract monitoring training prior to being listed as a contract monitor on a major contract;
· are expected to actively monitor the contract for the life of the contract;
· are required to review vendor performance and report the review through P&CS to the Comptroller at designated periods throughout the contract life and at the termination of the contract via the PPP-6; and
· cannot delegate contract monitor duties to other personnel.  Contract monitor changes must be formally requested by the requesting division’s Assistant Director to the Assistant Director of Administration.  A new contract monitor will not begin their duties until they have completed the required training.

Division personnel who serve as contract monitor of an active contract should refrain from discussing a planned or active solicitation with the vendor without coordination with P&CS.

05.02  P&CS Responsibilities
The assigned procurement lead will review each requisition to ensure all applicable information has been completed and submitted, and that the purchase is in compliance with Department policies. The purchaser will then determine the correct procurement method based on the procurement hierarchy, which includes obtaining necessary waivers and exemptions. Purchasers will oversee the solicitation process, including bids, quotes, evaluations and appropriate documentation. The purchaser will coordinate with the requestor to ensure the award is in the best interest of the state. 

P&CS serves as the agency point of contact to current and potential vendors for active and upcoming solicitations.  No other entity should make contact without the knowledge and consent of P&CS.

05.03  Office of General Counsel (OGC) Responsibilities
OGC provides support and guidance to ensure the Department is legally protected in contracts. OGC reviews all two party contracts, Requests for Offers (RFOs), Requests for Proposals (RFPs) and all solicitations that are provided to OGC by P&CS before P&CS posts them to the Electronic State Business Daily (ESBD).   As requested, OGC provides support and guidance to assist the Department in ensuring that it enters into contracts which can be monitored and measured.  As requested, OGC provides support and guidance to assist the Department in ensuring that solicitation and contract documents contain clearly defined responsibilities and expectations for deliverables. 


28.10.00  STANDARD PROCUREMENT INFORMATION

10.01  Purchasing Timelines
The procurement timeline depends on the value and complexity of the purchase. The timeframes provided are based on typical procurements. However, actual timeframes can differ depending on the specific circumstances surrounding a particular procurement, such as action required to obtain certain approvals, incomplete or missing information being submitted, or additional information being required from the requestor on the specifications.  Current timelines can be found on the P&CS SharePoint site.

10.02  Spot Purchase Orders & State Credit Card Purchases Not Related to Travel
Spot purchase orders and state credit card purchases not related to travel are restricted to a very narrow category of items.  For information on the circumstances and guidelines associated with these purchases, see the training material posted here.

10.03  Emergency Purchases
Emergencies occur as the result of unforeseeable circumstances and may require immediate response to avoid an actual or potential threat. If a situation arises in which compliance with normal procurement practices is impractical or contrary to the public interest, an emergency purchase may be warranted and should be requested through P&CS. 

If a division believes that they have a purchase which qualifies as an emergency, the division should contact P&CS as soon as possible and submit a requisition in e-Procurement. 

10.04  Internal Repairs
1) When equipment breakdown results in repairs of an unknown nature, such repairs may be made without first obtaining bids. These repairs should be made by a firm or individual capable of performing the needed repairs.

2) A Purchase Order is to be issued when the repairs are ordered. The vendor is given a Purchase Order number to be placed on the work order or service request. The Purchase Order should be filled out, leaving the amount blank unless an amount has been quoted by the vendor making the repairs. When the repairs are completed, fill in the dollar amount and forward the blue copy to Accounting and Budget Control. If the repair is to take more than two to five days, the blue copy of the Purchase Order is to be forwarded to Accounting and Budget Control with an estimated repair cost. The Purchase Order should read “estimated repair cost.” When the invoice is received by Accounting and Budget Control and the actual charges substantially exceed the estimate, the person approving the Purchase Order will be contacted before the invoice is processed for payment.

3) This procedure does not apply to the replacement of any parts or accessories or to repairs to any item where the cost of the repairs can be determined prior to disassembly. Such repairs require three bids before repairs can be made if the cost exceeds $2,000. The bidding procedures will follow those in External Repairs below.

10.05  External Repairs/Wreck Damages
1) Repairs for any external damages, such as wrecked automobiles, exceeding $2,000 require bids. The CMBL must be used as a source for bidders. On those repairs between $2,000 and $5,000, the budgetary unit is to take informal (telephone or shop estimates) bids. On repairs in excess of $5,000 a minimum of three formal written bids must be obtained by the budgetary unit. These bids must be secured on an ACT-117, Invitation to Bid, (Annex #16). The written bid procedure must be a formal bidding procedure, using a specified bid opening date and time. Bids are not to be opened and read before the specified date and time. Bids cannot be accepted after the specified opening date and time. (NOTE: If a vehicle is totally inoperable due to the extent of the damages, bids are not required. A statement must accompany the purchase memorandum. The statement must describe the extent of the damages and must include a statement that the vehicle is inoperable and obtaining bids was not feasible.)

2) After the appropriate bidding procedure is complete the budgetary unit will prepare a Purchase Memorandum (ACT-3). The Purchase Memorandum should contain the following and be forwarded to Accounting and Budget Control.

a) Informal Bidding Procedure. The Purchase Memorandum should contain any special instructions that were given to the bidder that are to become part of the Purchase Order that will be issued by Accounting and Budget Control. Attached to the Purchase Memorandum should be a bid tabulation showing the company name, address, telephone number, and the name of the person contacted for a bid.

b) Formal Bidding Procedure. The Purchase Memorandum may refer to the formal bids attached. All specifications shown thereon will become part of the Purchase Order issued by Accounting and Budget Control. Also attached to the Purchase Memorandum should be a list showing all persons and firms to whom an invitation to bid was sent.

3) No work should commence until a Purchase Order is issued.

4) Insurance payments for wreck damage may be paid directly to the repair shop by the insurance company, provided the check is made payable to the repair shop only. A copy of the check must be submitted through channels to the Department Fleet Safety Coordinator.

10.06  Maintenance and Services
Purchases of services of $2,000 or less per year, and not on state contract or on a DPS contract, may be purchased without first securing bids. All personnel responsible for purchasing are encouraged to take informal bids and/or price surveys to ensure that the vendors are offering the lowest and best prices for the services to be secured.

Those services not on state contract or on a DPS contract may be secured locally where and when necessary. A Purchase Order is to be issued and the blue copy must be forwarded to Accounting and Budget Control immediately. Once the services have been completed, the pink (receiving copy) is forwarded to Accounting and Budget Control.


28.15.00  ETHICAL CONSIDERATIONS

15.01  Ethics & Conflict of Interest
All DPS employees and officials who participate in the state procurement process shall adhere to the following ethical standards.  Violation of these standards is subject to discipline, up to and including termination.

All DPS personnel involved in procurement or contract management must disclose to the agency any conflict of interest with respect to any contract with a private vendor or bid for the purchase of goods or services. Any person that identifies a conflict of interest should immediately notify their chain of command and the assigned P&CS representative.

Additionally, Texas statute states that DPS cannot enter into a contract with a vendor if any of the following agency employees or officials has a financial interest: 

· A member of the agency’s governing body;
· The governing official, executive director, general counsel, chief procurement officer or procurement director of the agency;
· A family member related to an employee or official described above within the second degree by affinity or consanguinity; 

Having a “financial interest” in this section is defined as a state agency employee or official that: 

· Owns or controls, directly or indirectly, a least 1% in the person, including  the right to share in profits, proceeds or capital gains or; 
· Could reasonably foresee that a contract with the person could result in a financial benefit to the employee or official. 

A financial interest that is prohibited by this section does not include a retirement plan, a blind trust, insurance coverage or an ownership interest of less than 1% in a corporation.

15.02  DPS Employees as Agency Vendors Prohibited
Department employees or family members will not have, either directly or indirectly, any financial or other personal interest in a department (or a DPS) contract or subcontract of any kind. A contract may not be awarded to an entity that is owned in whole or in part by any DPS employee or immediate family member.

15.03  Employment of Former State Officers
A former Department employee who participated in purchasing or contracting during their employment may not accept employment from a vendor who responded to a DPS procurement in which the employee participated before the second anniversary of their separation from the Department.

15.04  Negotiations
P&CS and OGC employees are the only Department personnel authorized to negotiate agreements with parties outside DPS.  Experts and/or management from the business area may participate in the negotiations as a resource, but they play a supporting role in the process.  Communications with a vendor must go through P&CS to ensure procurement laws and rules are being observed.  If these standards are not met, potential competing vendors could challenge the fairness of the process.  These prohibited conversations could also be construed as negotiations with a vendor.


28.16.00  AGENCY EMPLOYEE CONTACT WITH POTENTIAL VENDORS

16.01  Policy
As a state agency, the Department must be transparent in its interactions with potential vendors.   The agency has procedures in place to ensure compliance with state procurement laws and guidelines, but there are situations that fall outside the formal procurement process and it is imperative to avoid even the appearance of favoritism in our interactions with vendors.  While the agency discourages contact with vendors outside the formal procurement process, we recognize that in certain circumstances, such contact may be necessary.   In the event an agency employee wishes to make contact with a vendor prior to engaging in a competitive procurement process for a product or service provided by the vendor, the following guidelines shall apply:

1) The employee must prepare a request memorandum describing the requested contact and why the employee believes it is in the best interest of the agency.  The requesting employee must forward the memo to the P&CS manager at Procurement@dps.texas.gov for approval.  The contact must be approved in writing by the P&CS manager prior to its occurrence.  If the P&CS manager determines that the purpose for the requested contact is unnecessary because the information may be obtained in a different manner consistent with applicable law and procedures, the P&CS manager will inform the employee in writing and advise how the information may be obtained.  

2) Contact with vendors must be limited to the minimum number of employees necessary to conduct the required business and may not include any employee who would approve a future competitive procurement involving the vendor or the product or service being discussed.

3) An employee who is classified at the level of Deputy Assistant Director or above will have contact with potential vendors outside of the formal competitive procurement process only as described by 11), 12), and 13) below.    

4) If the vendor contact will occur at an agency facility, the employee shall ensure all vendor representatives complete the facility’s SEC-1 security log sheet and have an opportunity to review and complete the OGC-4 form for representation before a state agency.

5) The employee shall be aware of, and in compliance with, state law and agency policy regarding gifts to state agency employees.  See General Manual 05.50.00 BORROWING MONEY AND ACCEPTING GIFTS.

6) The employee shall ensure all vendor representatives read and sign the OGC-5 form disclosing that the contact is not being made as part of a competitive procurement process and no agency procurement decisions will be made based on the contact. 

7) During the contact, the employee shall not discuss or disclose any information that would provide the vendor with an unfair advantage in a future competitive bidding process, such as the cost of any product or service offered by the vendor, or otherwise make any representation regarding the agency’s potential future procurement of any such product or service.   

8) Employees who are required to have contact with current vendors as a function of their job duties shall not discuss or disclose any information that would provide the vendor with an unfair advantage in a future competitive bidding process. This does not limit an employee from having necessary discussions with a vendor regarding a current contract, as long as there is no discussion of potential future enhancement or expansion of the goods or service being provided that is outside the scope of the current contract.

9) If, as a result of a vendor contact under this section, the employee or the employee’s chain of command determines the agency has a need for a product or service, the employee shall immediately cease communication with the vendor and the agency will begin the formal competitive procurement process.

10) Employees engaging in unauthorized contacts with vendors are subject to disciplinary action, including termination of employment.

11) Employees are not prohibited from attending product exhibits or other functions associated with training, conferences, or trade shows that are not designed solely for the purpose of making contact with agency employees, as long as there is no discussion of future potential agency procurements that would provide the vendor with an unfair advantage in a future competitive bidding process.

12) This section does not apply to incidental or purely personal interactions between employees and individuals who may be potential vendors, if they occur outside the scope of employment and there is no discussion of future potential agency procurements.

13) An employee who is classified at the level of Deputy Assistant Director or above but who is a subject matter expert in a particular area may have contact with a potential vendor when necessary to conduct the required business, provided the employee does not participate in the approval process for any future competitive procurement involving the vendor or the product or service discussed.  In such a case, the request memorandum forwarded to the P&CS Manager under 1) will document that the employee is participating in the vendor contact and may not approve a future competitive procurement involving the vendor or the product or service.


28.20.00  ADDITIONAL PROCUREMENT AND CONTRACT INFORMATION

20.01  Best Value Standard
Statute permits state agencies to incorporate a best value standard when procuring goods and services.  Situations where this standard may be applied include in the determination of lifecycle costs, quality of goods, and indicators of vendor performance.  Before a best value standard can be used to make an award, the P&CS Director must:

· Affirm a contract is authorized to use the best value standard;
· Ensure the agency has clearly documented the best value standard used; and 
· Acknowledge in writing that the agency complied with the DPS and CPA contract management guides for the procurement.

Best Value criteria must be included in the solicitation, and therefore must be identified and documented prior to soliciting goods or services.

P&CS must include the best value standard documentation with the Comptroller’s vendor performance for any contract that uses the standard.

20.02  Electronic Procurement System
Requisitions should be submitted in e-Procurement and routed through appropriate approvals.   The e-Procurement system replaced the PPP-1 for most purchases. However, requisitions with an estimated total contract value in excess of $500,000 require a thoroughly completed PPP-1 be attached to the e-Procurement requisition. Additional information about e-Procurement can be found in the P&CS e-Procurement Guide.  DPS employees who require assistance with e-Procurement should contact the Internal Administrator at eProcurementCustomerService@dps.texas.gov. 


28.25.00  HISTORICALLY UNDERUTILIZED BUSINESS (HUB) PROGRAM 

In accordance with statute and administrative rule, the Department shall make a good faith effort to utilize Historically Underutilized Businesses (HUBs). A HUB is defined as a for-profit entity that has its principal place of business in Texas and is at least 51% owned by a minority or service disabled veteran and actively participate in the control, operations and management of the entity.  The Department is committed to assisting and including HUB entities in its procurement opportunities either directly, as a prime contractor, or indirectly, through subcontracting opportunities. DPS encourages the use of HUB entities and promotes full and equal business opportunities for all businesses in state contracting. 

The Department HUB Liaison is responsible for providing agency and vendor support to encourage HUB involvement. The HUB office tracks and monitors HUB utilization and provides reports to the Statewide HUB Program.  A HUB liaison establishes and monitors consistent administration of the application, review, approval, tracking and performance reporting of all HUB activities within DPS. The HUB liaison also reviews all HSP submissions to ensure a good faith effort is made by respondents.
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